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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al. PLAINTIFFS
V. CASE NO.: 05-CV-00329-TCK-SAJ
TYSON FOODS, INC.,, et al. DEFENDANTS

RESPONSE TO STATE OF OKLAHOMA'’S MOTION TO
SETTLE THE TERMS OF THE CONFIDENTIALITY ORDER

Defendants, Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., Cobb-Vantress,
Inc., Cal-Maine Foods, Inc., Cal-Maine Farms, Inc., Cargill, Inc., Cargill Turkey Production,
LLC, George’s, Inc., Georges’s Farms, Inc., Peterson Farms, Inc., Simmons Foods, Inc., and
Willow Brook Foods, Inc. (collectively “Defendants™) submit the following as their Response to
the State of Oklahoma’s Motion to Settle the Terms of the Confidentiality Order.

I INTRODUCTION

In its August 15, 2006, Order (Dkt. No. 888) this Court resolved the parties’ dispute over
the nature and scope of the Confidentiality Order for this case. In particular, Plaintiffs objected
to a two-tiered confidentiality provision under which all parties would have the right in very
narrow circumstances to designate documents as “Confidential — Attorneys Eyes Only.” The
Court overruled Plaintiffs’ objection and expressly found “that the two-tiered confidentiality
protection requested by Defendants is appropriate.” 8/15/06 Order, p. 2 (Dkt. No. 888). The
Court concluded that “[g]iven the rulings of the Court, the parties should work together to reach
an agreed confidentiality order, and submit that agreed order to the Court for signature.” 8/15/06
Order, p. 2 (Dkt. No. 888).

On August 22, 2006, Plaintiffs submitted a draft of a proposed confidentiality order to the

Defendants for their consideration. Amazingly, in § 5(c)(2) of their proposed order, Plaintiffs
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tried to exempt themselves entirely from the Court’s “Attorneys’ Eyes Only” ruling. Plaintiffs
arrogantly insist that they (unlike the other parties subject to the Court’s order) should be granted
the discretion to share “Attorneys’ Eyes Only” documents and information with a potentially
unlimited number of “State employees.” Pls. Mot. to Settle Terms of Conf. Order, pp. 2-4 (Dkt.
No. 917). In accordance with this Court’s instruction, Defendants attempted to resolve this issue
with Plaintiffs.  Specifically, Defendants suggested revisions to § 5(c)(2) to delete Plaintiffs’
claimed exemption from the Attorneys Eyes Only ruling of this Court. Defendants submit, as
Exhibit A hereto, their proposed confidentiality order which is materially identical to that
proposed by Plaintiffs except for the deletion of § 5(c)(2) .!

II. ARGUMENT

Defendants object to the inclusion of Plaintiffs’ section 5(c)(2) in the confidentiality
order. This Court simply did not exempt the State and its employees from the heightened
Attomeys’ Eyes Only protections of the Confidentiality Order. These protections are essential
to maintain the competitive information of Defendants. The mere fact that the State is not a
“competitor” of Defendants does not obviate the very real and substantial risks posed to
Defendants by a wide-ranging dissemination of valuable and closely guarded trade secrets.
Removal of section 5(c)(2) will not hamper the Plaintiffs’ case preparation, because section
5(c)(4) of Defendants’ proposed confidentiality order affords the Plaintiffs with an appropriate
and reasonable alternative to section 5(c)(2), while still providing Defendants will the protection
this Court has already determined to be appropriate with regard to highly sensitive and

proprietary information.

' Pursuant to this Court’s Order entered August 15, 2006 (Dkt. No. 888), Defendants’ proposed confidentiality order
(Exhibit A) is being submitted to this Court in Word format.
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A. Disclosure of Highly Sensitive Information to State Employees is Potentially
Harmful to Defendants

The obvious purpose of permitting “Attorneys’ Eyes Only” designations of highly
sensitive and proprietary information and documents is to reduce the likelihood that a disclosing
party will be injured or disadvantaged by such information becoming known to others through
whatever means.  Plaintiffs’ proposed section 5(c)(2) permits disclosure of confidential and
proprietary information to countless people solely at Plaintiffs’ discretion. Plaintiffs’ suggestion
that such wide-spread and indiscriminate dissemination of competitive information should be of
no concern to Defendants is simply absurd.

Plaintiffs argue that “disclosures to State employees would in no way implicate the trade
secret concerns advanced by the Poultry Integrator Defendants” because the State is not in
competition with the Defendants. Pls. Mot. to Settle the Terms of the Conf. Order, p. 2 (Dkt. No.
917). The competitive world in which these Defendants operate is not as simplistic as Plaintiffs’
suggest. While State employees are not currently competitors of Defendants, they could be in
the future. In today’s marketplace, employees frequently move back and forth from public to
private employment. Further, State employees, particularly those at the Oklahoma Department
of Agriculture, Food and Forestry (“ODAFF”), are in regular contact with representatives of
each of the poultry companies joined as Defendants in this action. The possibility of an
inadvertent disclosure by a State employee of one defendants’ highly sensitive information to
present or future competitors is more than theoretical.

B. Plaintiffs Have Not Demonstrated a Need to Disseminate Attorney’s Eyes Only
Materials to State Employees

Before this Court grants Plaintiffs an unfettered license to distribute highly sensitive

documents and information to an unlimited number of unidentified “State employees,” a
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showing of substantial need should be required.  Plaintiffs make no such showing in their
Motion. Plaintiffs have not identified a single document or category of “Attorneys’ Eyes Only”
information which needs to be reviewed for some legitimate purpose by State employees. In
fact, no document has yet been produced by any Defendant bearing a designation of “Attorneys’
Eyes Only.” Plaintiffs simply make the ipse dixit claim that information to be designated in the
future by Defendants as Attorneys’ Eyes Only materials will be the type of information for
which the evaluation by State employees is needed. Likewise, Plaintiffs have not identified
any of the State employees which supposedly constitute the “tremendous repository of
knowledge and experience on many of the issues raised in this litigation.” Pls. Mot. to Settle the
Terms of the Conf. Order, p. 3 (Dkt. No. 917). Here again, Plaintiffs merely ask this Court to
accept their vague and unsubstantiated generalizations as proof.  This Court should not grant an
open-ended exemption to Plaintiffs based upon sheer speculation and vague generalizations.

C. Defendants’ Proposed Protective Order Adequately Balances the Parties’ Interests
with Respect to Highly Sensitive Documents and Information

Plaintiffs argue, again without proof or support, that the Confidentiality Order proposed
by Defendants would “deprive the State’s Counsel of the ability to share and discuss [Attorneys’
Eyes Only] documents . . . with State employees” which in turn would “seriously, and
needlessly, prejudice the State in its trial preparations.” Pls. Mot. to Settle the Terms of the
Conf. Order, pp. 3-4 (Dkt. No. 917).  Of course, Plaintiffs conveniently fail to advise the Court
of section 5(c)(4) in Defendants’ proposed confidentiality order. See Ex. 1. % This provision
preserves the State’s ability to share Attorneys’ Eyes Only documents with State employees in

those instances where Plaintiffs have demonstrated to the Defendants’ or this Court’s satisfaction

2 Significantly, Section 5(c)(4) of Defendants’ proposed confidentiality order is identical to Section 5(¢)(5)
of Plaintiffs’ proposed confidentiality order.
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a need for doing so and provides proper procedures to safeguard the Defendants’ highly sensitive
information.
Section 5(c)(4) of Defendants’ proposed confidentiality order states:
(¢) Limited Third Party Disclosures of Documents Designated as
CONFIDENTIAL ATTORNEYS' EYES ONLY. The parties and counsel for
the parties shall not disclose or permit the disclosure of any documents designated
CONFIDENTIAL ATTORNEYS' EYES ONLY under the terms of this Order to
any other person or entity except as set forth in subparagraphs (1)-(5) below, and
then only after the person to whom disclosure is to be made has executed an
acknowledgment (in the form set forth at Attachment A hereto), that he or she has
read and understands the terms of this Order and is bound by it. Subject to these
requirements, the following categories of persons may be allowed to review

documents which have been designated CONFIDENTIAL ATTORNEYS' EYES
ONLY pursuant to this Order:

* * %

(4) other persons only upon consent of the producing party or upon

order of the court and on such conditions as are agreed to or

ordered.
See Ex. A. Thus, pursuant to section 5(c)(4) of Defendants’ proposed confidentiality order,
Plaintiffs may still share Attorneys’ Eyes Only documents with State employees. Plaintiffs must
simply obtain the permission of this Court or the producing party before doing so. This
reasonable compromise which would allow the Plaintiffs, the Defendants and this Court to
evaluate any future disputes over access to highly sensitive information in the proper context,
taking into account the specific nature of the information at issue, the number and identity of
State employees for which access is sought, and the safeguards proposed by Plaintiffs to prevent
any potential leaking or dissemination of competitive information. Plaintiffs, urge a regime
without accountability and ask the Defendants and this Court to just “trust them” judiciously to

exercise some broad and undefined grant of discretion in these matters. However, when it comes

to the sharing of highly sensitive information, it is protection and not trust that is required. Such
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decisions cannot be made on a global basis and should not be entrusted to a disclosing party’s

adversary.

III. CONCLUSION

For the foregoing reasons, Defendants object to the entry by this Court of Plaintiffs’
proposed Confidentiality Order and respectfully request that this Court settle the terms of the
confidentiality order in accordance with Exhibit A and enter such order.

Respectfully submitted,

By: /s/ Robert W. George

Robert W. George, OBA #18562
KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 Telephone

(479) 973-0007 Facsimile

-and-
Patrick M. Ryan, OBA #7864

Stephen Jantzen, OBA #16247
Paula Buchwald, OBA #20464
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102

-and-
Thomas C. Green, appearing pro hac vice

Mark D. Hopson, appearing pro hac vice
Jay T. Jorgenson, appearing pro hac vice
Timothy K. Webster, appearing pro hac
vice

SIDLEY AUSTIN LLP

1501 K. Street, N.W.

Washington, D.C. 20005-1401
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Attorneys for Defendants,

Tyson Foods, Inc., Tyson Poultry, Inc.,
Tyson Chicken, Inc., and Cobb-Vantress,
Inc.

-and-

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Chris Paul

JOYCE, PAUL & MCDANIEL PC
1717 South Boulder Avenue, Suite 200
Tulsa, OK 74119

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG, GATES
& WOODYARD PLLC

425 West Capitol Avenue, Suite 1800

Little Rock, AR 72201

COUNSEL FOR PETERSON F ARMS,
INC.

-and-

R. Thomas Lay

KERR, IRVINE, RHODES & ABLES
201 Robert S. Kerr Avenue, Suite 600
Oklahoma City, OK 73102-4267

-and-

LATHROP & GAGE,L.C.

Jennifer S. Griffin

LATHROP & GAGE, L.C.

314 E. High Street

Jefferson City, Missouri

COUNSEL FOR WILLOW BROOK
FOODS, INC.

-and-
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Robert P. Redemann

Lawrence W. Zeringue

David C .Senger

PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, PLLC

1437 South Boulder Avenue, Suite 620
Tulsa, OK 74101-1710

-and-

Robert E. Sanders

E. Stephen Williams

YOUNG WILLIAMS P.A.

210 East Capital St., Suite 2000

Jackson, Mississippi 39201

COUNSEL FOR CAL-MAINE FOODS,
INC. AND CAL-MAINE FARMS, INC.

-and-

George W. Owens

Randall E. Rose

THE OWENS LAW FIRM, P.C.
234 W. 13th Street

Tulsa, Oklahoma 74119-3026
-and-

James M. Graves

Gary V. Weeks

BASSETT LAW FIRM

221 North College Avenue

Fayetteville, AR 72702-3618

COUNSEL FOR GEORGE’S INC. AND
GEORGE’S FARMS, INC.

-and-

John R. Elrod
Vicki Bronson

CONNER & WINTERS, P.C.
211 East Dickson Street
Fayetteville, AR 72701

-and-
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Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLLP

4000 One Williams Center

Tulsa, OK 74172

COUNSEL FOR SIMMONS F OO0DS,
INC.

-and-

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE

100 West Fifth Street, Suite 400

Tulsa, OK 74103-4287

-and-

Terry W. West

THE WEST LAW FIRM
124 West Highland
Shawnee, OK 74802-0698

-and-

Delmar R. Ehrich

Bruce Jones

Krisann Kleibacker Lee

Dara D. Mann

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402-3901

COUNSEL FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION,
LLC
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CERTIFICATE OF SERVICE

I certify that on the 6th day of October, 2006, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson @oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag state.ok.us

J. Trevor Hammons, Assistant Attorney General trevor_hammons @oag.state.ok.us
Robert D. Singletary, Assistant Attorney General robert_singletary @oag.state.ok
Douglas Allen Wilson doug_wilson@riggsabney.com,
Melvin David Riggs driggs@riggsabney.com

Richard T. Garren rgarren @riggsabney.com

Sharon K. Weaver sweaver @riggsabney.com

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Robert Allen Nance rnance @riggsabney.com
Dorothy Sharon Gentry sgentry @riggsabney.com
RIGGS ABNEY

J. Randall Miller rmiller@mkblaw.net
David P. Page dpage @mkblaw.net
Louis W. Bullock Ibullock@mkblaw.net
MILLER KEFFER & BULLOCK

Elizabeth C. Ward lward@motleyrice.com
Frederick C. Baker fbaker @motleyrice.com
William H. Narwold bnarwold@motleyrice.com
MOTLEY RICE

I also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

/s/ Robert W. George
Robert W. George
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